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NOTES. 

The National Banking Law as Influencing State Usury Laws. 
— National banks as instrumentalities of the central government are 
exempt from State control on the same principles by which states are 
excluded from the regulation of interstate commerce. Where a power 
to regulate is exclusive in Congress, its silence means that there shall be 
no regulation at all. Welkin v. Missouri (1875) 91 U. S. 275. This 
principle is squarely applied to national banks in Easion v. Iowa (1902) 
188 U. S. 220, 238, the court saying that "Congress has the sole power to 
regulate and control the exercise of their operations." In Farmers' 
National Bank v. Dearing (1875) 91 U. S. 29, 34, it had been said: "The 
States can exercise no control over national banks, nor in any wise affect 
their operation, except so far as Congress may see proper to permit;" 
clearly holding the power of Congress an exclusive one, though recognizing 
by the exception clause, clearly dictum, that states may act in the premises 
upon congressional consent — the principle suggested in Leissy v. Hardin 
(1889) 135 U. S. 100, and sustained in In re Rahrer (1890) 140 U. S. 545, 
with regard to interstate commerce. The intimation in the Dearing case, 
supra, that the consent of Congress may be implied was not taken seriously 
even in that case itself. 

This exclusive power of Congress to control the instrumentalities of 
the general government is a powerful centralizing force. It is also an 
agency by which Congress can indirectly force uniformity upon all the 
states in some branches of the law. Under Easton v. Iowa, supra, an 
employee of a national bank is subject for acts done in his official 
capacity only to the criminal responsibility imposed upon him by United 
States law, which differs from the criminal responsibility imposed by the 
laws of Iowa upon the officers of other banks. Given the American 
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spirit of fair play the state legislature will ultimately be driven to accept 
the standard of criminal liability set up by Congress in order that there 
will be no discrimination between citizens of the state. 

This influence is seen in the effect of the usury clauses of the National 
Banking Law upon the state usury laws. The state of New York declares 
a usurious contract void. The Banking Law of the United States provides 
that for the taking or charging of an usurious interest the forfeiture shall 
be only the interest, or, if paid, that double the interest shall be recovered 
back. The Banking Law of New York has made substantially the same 
provision, its intendment clause stating the purpose to be to put the 
state banks upon a parity with the national banks The Court of Appeals 
having held that national banks were subject to the state usury law, 
Whitehall v. Lamb (1872) 50 N. Y. 95, and that by parity the state banks 
were also subject to it, Farmers' Bank v. Hale (1874) 59 N. Y. 53, was 
compelled after the decision in the Dearing case, supra, to overrule its 
former cases and hold that its Banking Law had impliedly repealed the 
usury law as to contracts made by banks, Hintermister v. First Nat. Bk. 
(1876) 64 N. Y. 212, such contracts being thereafter considered valid, 
the forfeiture going only to the interest, though in Claflin v. Boarum 
(1890) 122 N. Y. 385, the court continued to hold that a usurious con- 
tract between individuals was void. 

Another step remained to be taken in a recent New York case, decided 
in the Appellate Division of the Supreme Court. Schlesinger v. Kelly 
(1906) 35 N. Y. L. Jour. No. 92. A state bank became in due 
course a bona fide holder for value before maturity of two promissory 
notes drawn originally between individuals, usurious and, consequently, 
void at their inception under Claflin v. Boarum, supra. Forced by the 
intendment clause of the New York Banking Law to construe the National 
Banking Law, the court holds in effect that notwithstanding the latter 
deals only with forfeiture in cases where the bank is an original party to 
the contract, see R. S. U. S. §§ 5197, 5198, yet, in accordance with the 
principles mentioned above, the silence of the national law as to forfeiture 
where the bank becomes a holder in due course of an usurious note should 
be taken to mean that there is no forfeiture of principal in that case. 
By parity, the state bank may recover on the notes. 

To say nothing of the strange result that a paper which is a nullity 
in its inception should be changed into a valid obligation when acquired 
by a bank, it seems apparent that, if the decision stands, fair play will 
not long endure the discrimination by which a note is void in the hands 
of an innocent holder for value where the holder is an individual, but 
valid where the holder is a bank, or that a bank should have less liability 
for participating in an usurious contract as an original party. The 
ultimate result will, in all probability, be an adoption in New York of 
an attitude toward usurious contracts more in accord with the standard 
set up by Congress. 

It may be noted that Laughlin, J. concurred in the result in the 
principal case on the ground that the usury law with regard to all bona 
fide holders for value before maturity has been already repealed by the 
Negotiable Instruments Law § 96, citing Wirt v. Stubblefield (1900) 
17 App. Cas. D. C. for his interpretation of that section. This throws in 
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doubt the necessity which the majority imposed upon themselves of 
inquiring in advance the probable interpretation of the National Banking 
Law in this respect. 



Recognition of Foreign Receivers. — It is fundamental that, 
although laws are coextensive with the jurisdiction in which they are 
promulgated, and have, proprio vigore, no exterritorial force, in many 
cases under the doctrine of comity they will be recognized and effectuated 
in another state. An interesting problem in this connection is pre- 
sented in the determination of the position of a receiver attempting to 
sue in the courts of a foreign jurisdiction. It is admitted on all sides 
that such an official, as an officer of the court which appoints him, has 
no standing as of right beyond the limits of his own state. Booth v. 
Clark (1854) 17 How. 322; Hope Mut. Ins. Co. v. Taylor (N. Y. 1864) 
2 Rob. 278. It is also admitted that he has no standing':on principles of 
comity, where the rights of citizens of the foreign jurisdiction would be 
impaired. Hurd v. City of Elizabeth (1879) 41 N. J. L. 1; Runk v. St. 
John (N. Y. 1859) 29 Barb. 587. The disputed question is whether the 
courts of such state can if they desire and no rights of citizens intervene 
recognize the other court's appointee as a receiver and allow him to sue. 

Despite earlier decisions to the contrary in the lower courts, Olney 
v. Tanner (1882) 10 Fed. 101, the Supreme Court of the United States in 
Booth v. Clark, supra, took a position strongly adverse to such recognition. 
It is not clear that Mr. Justice Swayne in that case did more than, as his 
view of the requirements of comity, to declare against the delivery of 
assets to one who is answerable solely to a foreign court, and more recent 
federal cases have apparently so regarded the decision. Sands v. Greeley 
& Co. (1898) 88 Fed. 130; Lewis v. Am. Naval Stores Co. (1902) 1 19 Fed. 
391. But all doubts as to the position of the Supreme Court have now 
been dispelled by its decision in Great Western M. Co. v. Harris (1904) 
198 U. S. 561, which absolutely denies the possibility of such recognition. 
The decisiveness of this last case has been recently illustrated in the 
refusal of the Circuit Court of Appeals to sustain a suit by a foreign 
receiver, though he had applied for and received from the lower court 
full permission to proceed. Fowler v. Osgood (1905) 141 Fed. 20. 

Against this well defined position of the United States courts, the 
uniform decisions of the state courts are commonly said to support the 
view that a foreign receiver will be recognized as a matter of comity 
where it can be done without prejudice to the rights of citizens. High, 
Receivers §§ 47, 241; Beach, Receivers §§ 17, 18. Many of the cases 
expressing such views contain the added element that the receiver, 
beside being a court officer, has been put to some extent in the position 
of the insolvent by an assignment, Bank v. McLeod (1882) 38 Oh. St. 174, 
or by a quasi-assignment under the operation of a statute. Insurance 
Co. v. Wright (1883) 55 Vt. 526; Gilman v. Ketcham (1893) 84 Wis. 60; 
Hoyt v. Thompson (185 1) 5 N. Y. 320. These decisions are clearly to be 
supported. Where the insolvent makes an assignment of his property, 
the receiver may be allowed to sue beyond the jurisdiction on that 
ground alone. Graydon v. Church (1859) 7 Mich. 36. So also, where 
an insolvent corporation is amenable to a statute making a receiver, 



